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Executive Summary

Article 34 of the California Constitution is a referendum requirement for affordable housing
developments. In 1950 proponents of Article 34 supported it in order to increase voter control
over traditional public housing proposals and to thwart racial and socioeconomic integration.
State law has since been amended to reduce the scope of Article 34 by providing a range of
exceptions to what constitutes a “low-rent housing project” and what it means for a public body
to “develop, construct or acquire” such a project. Local governments in Los Angeles County
have used a variety of approaches to cope with Article 34, including citywide caps on the
number of affordable units and structuring project finance to utilize existing exceptions. Past
attempts to repeal or reform Article 34 through constitutional amendments have failed. The
latest repeal bill, Senate Constitutional Amendment 2, will head to its own statewide referendum
in March of 2024. Article 34 continues to exacerbate the state’s housing affordability crisis by
complicating the process of developing affordable housing, or blocking such housing proposals
altogether. California voters should repeal Article 34 to improve the state’s housing affordability.
Repealing Article 34 could lead to approximately 1,000 additional affordable housing units in
California each year.

Introduction

California’s housing affordability crisis is exacerbated by procedural obstacles to housing
construction. This paper focuses on one such obstacle, Article 34 of the California Constitution.
Article 34 requires a referendum for certain affordable housing developments. In this brief I will
provide an overview of Article 34 and its exceptions. I will discuss the most recent effort to
repeal it, in the context of past repeal and reform efforts. Voters should remove Article 34 from
the California Constitution. The goals of this brief are to persuade members of the public to
support repeal and to assist homebuilders and local governments who are trying to facilitate
affordable housing by increasing awareness of legal workarounds to the referendum
requirement. Such knowledge is valuable because the earliest Article 34 could be repealed is
2024 and past repeal efforts have failed.

A recent report found that streamlining the process of approving multifamily housing in the City
of Los Angeles could increase expected housing production by 9.8%1. California jurisdictions
permitted about 19,800 housing units affordable to lower income households in 20212.
Assuming that Article 34 repeal could increase affordable housing production at half the rate
projected from streamlining in Los Angeles, it could lead to roughly 1,000 additional housing
units statewide each year. In order to keep pace with the lower-income housing production
goals in the Statewide Housing Plan, about 128,600 affordable units would be needed each

2 “Annual Progress Reports - Data Dashboard and Downloads.” California Department of Housing and
Community Development.

1 Casey, Alexander et al. (2022). “Modeling New Housing Supply in Los Angeles: Simulations from the
Terner Housing Policy Dashboard.” UC Berkeley Terner Center for Housing Innovation. Page 6.

https://www.hcd.ca.gov/planning-and-community-development/housing-open-data-tools/housing-element-implementation-and-apr-dashboard
https://ternercenter.berkeley.edu/wp-content/uploads/2022/10/Dashboard-Brief-Final.pdf
https://ternercenter.berkeley.edu/wp-content/uploads/2022/10/Dashboard-Brief-Final.pdf


year between 2021 and 20293. Thus, Article 34 repeal, while helpful, should be seen as one part
of a larger package of reforms needed to significantly increase the production of affordable
housing in California.

The Early History and Text of Article 34

Article 34 originated out of a dispute in the City of Eureka, which is located in Humboldt County,
along California’s northern coast. The Wagner-Steagall Housing Act of 1937 created the United
States Housing Authority (USHA), a predecessor agency to the current federal Department of
Housing and Urban Development (HUD). USHA provided subsidized long-term low-interest
loans for the construction of public housing4. The City of Eureka’s Housing Authority applied for
a public housing construction loan from the USHA’s successor agency, the Public Housing
Administration, in the late 1940s, an action the City Council endorsed with a resolution. Some
local residents were upset by this and attempted to stop the process through a referendum. The
resulting litigation made its way to the California Supreme Court in 1950. In Housing Authority v.
Superior Court, the Court found in favor of Eureka, reasoning that a referendum can only apply
to a legislative act, and that the loan application and resolution were instead administrative
acts5.

In the wake of this judicial defeat, public housing opponents changed tactics and organized
around a campaign to amend the California Constitution. The campaign found allies in the real
estate industry, which “appealed to racist fears about integrating neighborhoods and featured
heated rhetoric about the need to combat socialism.6” The anti-socialist argument was well
timed to resonate with many Californians, as the U.S. entered the Korean War in June of 1950,
a Cold War conflict that the U.S. government viewed as necessary to contain the spread of
communism7. Voters considered these anti-integration arguments during the Jim Crow era,
before many of the victories of the Civil Rights Movement, such as the Supreme Court’s
landmark school desegregation case, Brown v. Board of Education in 1954 and the passage of
the Fair Housing Act in 1968, had occurred. Public housing opponents were ultimately
successful, and Article 34 was added to the California Constitution in November of 1950.

Article 34 states:

“No low rent housing project shall hereafter be developed, constructed, or acquired in any
manner by any state public body until, a majority of the qualified electors of the city, town or
county, as the case may be, in which it is proposed to develop, construct, or acquire the same,

7 “What Caused the Korean War and Why Did the US Get Involved?” History Channel.

6 Dillon, Liam (9/2/2022). “California voters to decide on repeal of anti-public housing measure in 2024.”
Los Angeles Times.

5 Housing Authority v. Superior Court, 35 Cal. 2d 550 - Cal: Supreme Court, June 1950

4 “75th Anniversary of the Wagner-Steagall Housing Act of 1937.” Franklin D. Roosevelt Presidential
Library and Museum.

3 “A Home For Every Californian, 2022 Statewide Housing Plan” California Department of Housing and
Community Development.

https://www.history.com/news/korean-war-causes-us-involvement
https://www.latimes.com/homeless-housing/story/2022-09-02/california-voters-to-decide-on-repeal-of-anti-public-housing
https://scholar.google.com/scholar_case?case=9943391931925590313&hl=en&as_sdt=2006&as_vis=1
https://www.fdrlibrary.org/housing
https://statewide-housing-plan-cahcd.hub.arcgis.com/


voting upon such issue, approve such project by voting in favor thereof at an election to be held
for that purpose, or at any general or special election.8”

Low-rent housing projects are defined broadly, as dwellings financed in whole or in part by the
federal government or a state public body, where there is public assistance in terms of labor,
guarantees for the payment of liens or otherwise. Persons of low income are defined as those
who lack sufficient income to “live in decent, safe and sanitary dwellings, without overcrowding”
in the absence of public assistance9.

James v. Valtierra

Opponents of Article 34 have attempted to challenge it in court. In James v. Valtierra (1971), the
Supreme Court of the United States (SCOTUS) held that the measure is consistent with the
United States Constitution10. The plaintiffs in this case were people who would have been
eligible for affordable housing in the City of San Jose and San Mateo County, had proposed
low-rent  housing projects not been defeated in Article 34 referendums. The SCOTUS majority
held that Article 34 was constitutional, since it does not explicitly discriminate based on race.
This reversed the District Court’s ruling, which relied on the precedent of Hunter v. Erickson11. In
Hunter, a local referendum requirement for fair housing ordinances was held unconstitutional,
due to singling out an issue inextricably linked to race for special procedural treatment. The
dissent in James v. Valtierra noted that Article 34 singles out affordable housing for unfavorable
treatment and found a 14th Amendment equal protection violation on the basis of discriminating
based on poverty. Furthermore, Black, Indigenous and other people of color disproportionately
experienced poverty then, as they do now12.

California Public Housing Project Law

In the wake of James v. Valtierra, California began developing a body of law to interpret and
work around Article 34. The Public Housing Election Implementation Law originated in 197613.
The Legislature found that there are differences between conventional public housing and
emerging affordable housing development practices that involve more participation by the
private sector. These include a greater emphasis on mixed-income projects, development that is
designed to blend in with market-rate development aesthetically, and development that is not
necessarily exempt from property taxation, unlike public housing. These new private sector
affordable housing development models were found to be “supportive of optimum community
improvement,14” with the implication that traditional public housing was not.

14 California Health and Safety Code Section 37000.
13 California Health and Safety Code, Division 24, Part 8.

12 Mizo, Thomas (1972). “Constitutional Law, Equal Protection, Mandatory Referendum on Low-Income
Housing, James v. Valtierra.” Boston College Law Review, page 604.

11 Mizo, Thomas (1972). “Constitutional Law, Equal Protection, Mandatory Referendum on Low-Income
Housing, James v. Valtierra.” Boston College Law Review, page 604.

10 James v. Valtierra, 402 US 137 - Supreme Court 1971
9 California Constitution, Article XXXIV, Section 1.
8 California Constitution, Article XXXIV, Section 1.

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=HSC&sectionNum=37000.
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=HSC&division=24.&title=&part=8.&chapter=&article=
https://scholar.google.com/scholar_case?case=14959042189992552553&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CONS&division=&title=&part=&chapter=&article=XXXIV
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=CONS&division=&title=&part=&chapter=&article=XXXIV


California Public Housing Project Law elaborates on Article 34’s broad definition of a “low rent
housing project” by defining a series of project types that are excluded from this definition, and
thus, not subject to the referendum requirement15. Exclusions include:

● (a) Housing that is privately owned, not fully exempt from property taxation and in which
no more than 49% of the development is occupied by lower income households.

● (b) Privately owned housing with no direct long-term financing from a public body
● (c) Projects intended for owner-occupancy such as condominiums and co-ops
● (d) Newly-built privately-owned one to four family dwellings not on adjoining sites
● (e) Existing dwellings leased by a state public body from a private owner
● (f) & (g) Rehabilitation, reconstruction, replacement of or additions to a low-rent housing

project
● (h) Affordable housing developments using any of five specific revenue streams. These

include:
○ (1) The Coronavirus Relief Fund established by the federal Coronavirus Aid,

Relief, and Economic Security (CARES) Act (Public Law 116-136).
○ (2) The Coronavirus State Fiscal Recovery Fund established by the federal

American Rescue Plan Act of 2021 (ARPA) (Public Law 117-2).
○ (3) Funds for affordable housing preservation appropriated and disbursed

pursuant to Health and Safety Code  (HSC) Chapter 5.5 (commencing with
Section 50606) of Part 2 of Division 31.

○ (4) Funds for projects that have received state loans but are having difficulty with
other financing, appropriated and disbursed pursuant to HSC Chapter 6.6
(commencing with Section 50672) of Part 2 of Division 31.

○ (5) Moneys appropriated and disbursed to fund the uses and accomplish the
objectives specified in HSC Section 50675.1.1 or 50675.1.3. This is California’s
“Homekey” program, which funds conversions of structures such as motels into
affordable housing16.

Another change this statute made is elaborating on the definition of “persons of low income.”
Article 34’s somewhat vague definition was replaced with a standard much more commonly
used today17. The updated definition refers to the income limits for lower income families in the
federal Section 8 Housing Choice Voucher program, which vary by family size. These limits are
adjusted and adopted by the California Department of Housing and Community Development
(HCD)18.

18 Kirkeby, Megan (5/13/2022). “State Income Limits for 2022.” California Department of Housing and
Community Development.

17 See California Health and Safety Code Section 50079.5 for the standard. For example, this definition of
lower-income households is also used in state density bonus law (CA Government Code Section 65915
et seq.)

16 “Homekey: A Journey Home 2021 Legislative Report.” California Department of Housing and
Community Development.

15 California Health and Safety Code Section 37001.

https://www.hcd.ca.gov/docs/grants-and-funding/inc2k22.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=HSC&sectionNum=50079.5.
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=GOV&sectionNum=65915.
https://www.hcd.ca.gov/policy-research/plans-reports/docs/hcd100_homekeyreport_v18.pdf
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=HSC&sectionNum=37001.


California Public Housing Project Law also excludes some activities from the concept of
“develop, construct or acquire” as used in Article 3419. Recall that Article 34 applies when low
rent housing projects are developed, constructed or acquired by a state public body. Hence, the
referendum requirement does not apply in the following scenarios where the public body:

● (a) Provides financing secured by a deed of trust or similar to a private owner of existing
housing. Also, a scenario where the public body temporarily acquires a housing
development to which it has provided financing to secure its financial interest, with the
intent to transfer the development to a new owner.

● (b) Acquires or improves land which will be sold or leased to a private owner for a
low-rent housing project, provided that the land is not exempt from property taxation due
to public ownership for more than five years. The five-year limit may be exceeded if the
public body makes payments to compensate for the loss in tax revenue after the fifth
year.

● (c) Leases existing units from a private owner, provided that property tax revenues do
not decrease as a result.

● (d) Provides financial assistance to the owner or occupant of an existing housing unit to
ensure that housing costs are affordable.

● (e) Provides assistance to a low rent housing project in any of the following ways:
○ (1) Carrying out routine governmental functions
○ (2) Performing the conventional activities of a lender
○ (3) Imposing conditions that are legally authorized and accepted by a grantee of

assistance
● (f) Assists a development without expecting or intending it to become a low-rent housing

project
● (g) Provides financing for multifamily rental housing via tax-exempt bonds which are

overseen by the California Housing Finance Agency20

● (h) Provides financing via the Veterans Housing and Homeless Prevention Act of 2014 or
the Veterans Housing and Homeless Prevention Bond Act of 201421

Local Examples of Article 34 Workarounds

The City of Los Angeles approved Proposition B in 2008, allowing for up to 3,500 affordable
housing units subject to Article 34 to be built in each of the City’s 15 Council Districts, for a total
of 52,500 units. This approach has the advantage of authorizing a certain amount of
development without having to conduct a referendum for each project. Currently, some Council
Districts are close to hitting their caps22 and the City proposed raising those caps. For example,
Council District 14, which includes most of Downtown Los Angeles, including Skid Row, hit its
cap23. In this year’s November General Election, Los Angeles voters approved Proposition LH, a

23 Los Angeles Times Editorial Board (3/14/2022). “Editorial: A racist relic blocks affordable housing in
California. It must go.” Los Angeles Times.

22 Los Angeles City Clerk (2022). “Voter Information Pamphlet” for the November 8, 2022 General
Municipal Election. Page 5.

21 California Military and Veterans Code Division 4, Chapter 6, Article 3.2 and Article 5y.
20 California Health and Safety Code, Division 31, Part 3, Chapter 6.7.
19 California Health and Safety Code Section 37001.5.

https://www.latimes.com/opinion/story/2022-03-14/editorial-racist-california-article-34-public-affordable-housing
https://www.latimes.com/opinion/story/2022-03-14/editorial-racist-california-article-34-public-affordable-housing
https://clkrep.lacity.org/election/2022_Nov_General_Ballot_Measures_Eng.pdf
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=4.&chapter=6.&lawCode=MVC&article=3.2.
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?division=4.&chapter=6.&lawCode=MVC&article=5y.
https://leginfo.legislature.ca.gov/faces/codes_displayexpandedbranch.xhtml?lawCode=HSC&division=31.&title=&part=3.&chapter=6.7.&article=1.&goUp=Y
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=HSC&sectionNum=37001.5.


ballot measure to raise existing caps on the number of affordable homes subject to Article 34
that can be built in each Council District24. Abundant Housing LA endorsed this measure.

The City of Long Beach Housing and Neighborhood Services Bureau of the Development
Services Department administers subsidized loans for affordable housing developments. The
Bureau relates that their primary strategy for working around Article 34 is to invest in
mixed-income projects that comply with California Health and Safety Code Section 37001.(a),
which is the exemption for privately owned developments in which not more than 49% of units
are affordable to lower-income households25. Long Beach has only one public housing
development within its boundaries, the 713-unit Carmelitos project, which is owned and
managed by the Los Angeles County Development Authority 26. Carmelitos began construction
in 1939, before the existence of Article 3427. Thus, it appears that Article 34 is acting as a
constraint on affordable housing development in Long Beach, since it would make it more
difficult to approve, for example, a 100% affordable project.

The City of Pasadena employs a similar strategy to Long Beach, ensuring that its investments in
mixed-income housing developments do not exceed the threshold of 49% of units affordable for
lower-income households. Staff expressed the opinion that a project might not trigger Article
34’s referendum requirement as long as the City’s portion of the financing supported up to 49%
of the units in the development as affordable for lower-income households and other sources of
financing pushed the percentage of affordable units above 49%28.

The Los Angeles County Development Authority (LACDA) administers affordable housing
programs for Los Angeles County. I reviewed relevant sections of the agency’s Consolidated
Plan29 for indications about how Article 34 may be impacting their operations. The plan’s section
on barriers to affordable housing does not discuss the referendum requirement. However the
plan’s section on public housing notes that LACDA administers some public housing
developments but is not planning any new developments. This is not necessarily attributable
solely to Article 34, since other barriers like inadequate funding may be at play as well. However
it is concerning that with almost 1.8 million LA County renters experiencing housing cost
burdens30, the public housing program is not expanding in unincorporated areas, and Article 34
certainly makes any potential expansion more difficult.

30 Consolidated plan, page 112.

29 “2018-2023 Housing & Community Development Consolidated Plan for the Los Angeles Urban County.”
Community Development Commission / Housing Authority of the County of Los Angeles.

28 Phone conversation with City staff 10/26/2022.
27 Addison, Brian (2017). “A History of Housing Practices in Long Beach.” KCET

26 “City of Long Beach Consolidated Plan (FY 2023 - FY 2027) And FY 2023 Annual Action Plan (October
1, 2022 - September 30, 2023).” Page 47.

25 Phone conversation with Meggan Sorenson, Long Beach Housing and Neighborhood Services Bureau,
10/17/2022.

24 David Barboza and Leonora Camner (2022). “Support – Expanding Affordable Housing Capacity –
Council File 22-1100-S5.” Abundant Housing LA.

https://www.lacda.org/docs/librariesprovider25/community-development-programs/cdbg/plans-and-reports/consolidated-plan/2018-2023-consolidated-plan.pdf?sfvrsn=c6d167bc_0
https://www.kcet.org/shows/city-rising/a-history-of-housing-practices-in-long-beach
https://longbeach.gov/globalassets/lbds/media-library/documents/housing--neighborhood-services/consolidated-plan/final-2023-2027-long-beach-consolidated-plan
https://longbeach.gov/globalassets/lbds/media-library/documents/housing--neighborhood-services/consolidated-plan/final-2023-2027-long-beach-consolidated-plan
https://drive.google.com/file/d/1ZiuVc5gfWkkXQJNnAlwIVRMpOf2Qjs7Z/view
https://drive.google.com/file/d/1ZiuVc5gfWkkXQJNnAlwIVRMpOf2Qjs7Z/view


In the City of Santa Monica voters adopted an Article 34 authorization called Proposition I in
199831. Proposition I is codified in Article XXI of the City Charter32. Each year, the City is
authorized to develop, construct or acquire a number of low-rent housing units not to exceed
0.5% of the total number of housing units existing in the City at the end of the previous fiscal
year. Any unused capacity from a given year may be carried forward and added to the capacity
of future years up to a maximum of three years. Hence, unused Article 34 capacity from a given
year “expires” after three years have elapsed. To date, Santa Monica has not been constrained
by the housing cap in Proposition I, although that situation could change if more public subsidies
for affordable housing become available33.

Repeal and Reform Efforts

Following James v. Valtierra, several attempts were made to remove Article 34 from the
California Constitution, or limit its scope by amending it directly34. In 1974, a public repeal vote
failed by 24 percentage points. A 1980 measure would have required a low-rent housing project
to be formally appealed before the referendum requirement would take effect, but this measure
was defeated at the ballot box. Yet another ill-fated reform effort in 1993 would have kept Article
34 in place but created broad exceptions to its applicability.

Senator Ben Allen introduced Senate Constitutional Amendment (SCA) 1 in the 2018 legislative
session. SCA 1 was a full repeal proposal for Article 34. It passed through the required Senate
committees and the full Senate floor vote without a single Senator voting in opposition, but
never advanced to its first committee hearing in the Assembly35. This may have been due to the
author’s calculation that while the bill could pass through the Legislature, a well-timed and
well-funded campaign would be needed to convince the public to approve the constitutional
amendment, given the history of Article 34 repeal and reform efforts. The bill died after the
November 2020 General Election. Had it passed, it would have been scheduled for the next
statewide election at least 131 days after the Legislature approved the measure36, which would
have been the 2022 Primary, where voter turnout would likely be lower than for a Presidential
election year.

Senator Allen introduced Senate Constitutional Amendment 2 in 2020. Like its predecessor,
SCA 1, this is a full repeal of Article 34. A variety of housing advocates, including Abundant
Housing LA, lobbied for the bill’s passage through the Legislature, which was achieved on
August 31, 2022. Based on the election scheduling provision mentioned in the previous
paragraph, California voters will consider the merits of Article 34 repeal at the next statewide

36 California Election Code Section 9040.
35 “Votes” Senate Constitutional Amendment 1. California Legislative Information Website.

34 Dillon, Liam (2/3/2019). “A dark side to the California dream: How the state Constitution makes
affordable housing hard to build.” Los Angeles Times.

33 City of Santa Monica (2022). Santa Monica Certified Housing Element Appendix E, “Constraints on
Housing”, page 64.

32 “Article XXI - Article 34 Voter Authorization.” Santa Monica City Charter.

31 City of Santa Monica (2022). “Program 2.H.” Santa Monica Certified 6th Cycle Housing Element, page
140.

https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=ELEC&sectionNum=9040.
https://leginfo.legislature.ca.gov/faces/billStatusClient.xhtml?bill_id=201920200SCA1
https://www.latimes.com/politics/la-pol-ca-affordable-housing-constitution-20190203-story.html
https://www.latimes.com/politics/la-pol-ca-affordable-housing-constitution-20190203-story.html
https://santamonica.gov/media/Document%20Library/Project/6th%20Cycle%20Housing%20Element%20(2021-2029)/Appendix%20E%20Constraints%20CLEAN%20June%202022.pdf
https://santamonica.gov/media/Document%20Library/Project/6th%20Cycle%20Housing%20Element%20(2021-2029)/Appendix%20E%20Constraints%20CLEAN%20June%202022.pdf
https://library.qcode.us/lib/santa_monica_ca/pub/municipal_code/item/the_charter_of_the_city_of_santa-article_xxi
https://santamonica.gov/media/Document%20Library/Project/6th%20Cycle%20Housing%20Element%20(2021-2029)/September%202022%20HE%20Final%20Draft.pdf


general election, which is the March 2024 Primary Election37. This will be the first time since
1974, that California voters will have the opportunity to completely repeal Article 34. The Los
Angeles Times relates Senator Allen stating that supporters’ initial polling shows that a
well-financed public education campaign will be essential to convincing the state’s voters to
scrap Article 3438.

Conclusion

Traditional public housing has declined in importance in the United States and California, but the
broad language of Article 34 still presents obstacles to the construction of many types of
affordable housing. Real estate development is complex enough without the additional barrier of
a referendum. California voters will have an opportunity in 2024 to correct a mistake that, at that
point, will have lingered in the state Constitution for 74 years. Past Article 34 repeal and reform
efforts have failed, with the exception of California Public Housing Project Law. Thus, it is
incumbent upon advocates concerned about housing affordability in California to educate the
public on the merits of repeal. This paper is offered in the spirit of contribution to that effort.

38 Dillion, Liam (9/2/2022). “California voters to decide on repeal of anti-public housing measure in 2024.”
Los Angeles Times.

37 The date will be March 12, 2024. See California Election Code Section 1202.

https://www.latimes.com/homeless-housing/story/2022-09-02/california-voters-to-decide-on-repeal-of-anti-public-housing
https://leginfo.legislature.ca.gov/faces/codes_displayText.xhtml?lawCode=ELEC&division=1.&title=&part=&chapter=3.&article=

